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Michael D’ Anthony Davis appeals his 57 month sentence for bank robbery
and attempted bank robbery under 18 U.S.C. § 2113(a). We have jurisdiction

under 28 U.S.C. § 1291, and we affirm in part and reverse in part.

This disposition is not appropriate for publication and may not be cited
to or by the courts of this circuit except as provided by Ninth Circuit Rule 36-3.



Davis argued that the court did not understand its discretion to depart based
on his positive attitude and desire to redeem himself. We believe that the court
understood perfectly its authority to depart downward for circumstances “outside
the heartland” of the Sentencing Guidelines and conducted “the very inquiry”
required by Koons v. United States, 518 U.S. 81 (1996). See United States v.
Davoudi, 172 F.3d 1130, 1134 (9th Cir. 1999).

Davis also challenged the sufficiency of evidence showing that he was on
probation on the date of the offenses in question. A district court’s factual findings
underlying sentencing decisions are reviewed for clear error. United States v.
Riley, 335 F.3d 919, 925 (9th Cir. 2003). We believe that the court clearly erred
when it found that Davis was on probation at the time of his offense. A sentencing
court may adopt factual findings included in a presentence report. United States v.
Navarro, 979 F.2d 786, 789 (9th Cir. 1992). It may not, however, “adopt
conclusory statements unsupported by the facts or the Guidelines.” 1d. The
Government presented no evidence showing that Davis was on probation any later
than October 15, 2001. To bridge the gap between October 15, 2001 and June 18,

2002, the date of the instant offense, the court relied on a conclusory statement in

! Given that the Guidelines are now advisory, the district court may, of
course, take such factors into account when it re-sentences Davis.
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the presentence report, which said that the probation officer had reviewed the
juvenile record, found nothing showing revocation of probation, and therefore
concluded that Davis “was still on probation at the time of the instant offense.”
Such a statement gives the court no basis to evaluate the reliability of the probation
officer’s conclusion or to make the independent factual determination required by
the Guidelines. See id. Accordingly, we believe the court clearly erred when it
found Davis was on probation and we remand for re-sentencing.

On remand, the District Court should begin its advisory Guidelines
calculation at Criminal History Category I; the Government is foreclosed from
providing additional evidence to bolster its previous showing on Davis’s
probationary status. See United States v. Becerra, 992 F.2d 960, 967 (9th Cir.
1993) (remanding for resentencing without an additional opportunity to prove facts

insufficiently proved at the original sentencing hearing).

REMANDED.



